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15-15-92 Hawaii Administrative Rules."

COUNCILMEMBER KANE: Delete.

COUNCILMEMBER TAVARES: Delete.

CHAIR NISHIKI: No objections?

COUNCIL MEMBERS VOICED NO OBJECTIONS.

VICE CHAIR HOKAMA: Chairman.

CHAIR NISHIKI: Mr. Hokama.

VICE CHAIR HOKAMA: And again, as stated earlier by
various colleagues, the County of Maui uses a
condition of zoning a unilateral agreement
process which is filed with the Bureau of
Conveyances and runs with the land of all
conditions. And so I would say that we have our
own way of having those conditions properly
filed prior to final Council approval.

CHAIR NISHIKI: Any other comments? Jo Anne?

COUNCILMEMBER JOHNSON: I had a question that was
posed to me about this specific thing, and I am
going to ask it of Mr. Moto, because I don't
know the answer to this.

When the unilateral agreement is being
recorded, because the unilateral agreement would
be requested, I guess, by a foreign landowner
and could involve laws beyond our zoning

ordinance at the State and Federal level, such
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as contract law and securities and exchange laws
and regulations, is there any requirement for a
requisite of good standing for the County to
enter into binding agreements with the foreign
landowner?

I had no knowledge of this. And I think
that this is in regard to the Seibu, you know,
situation that's occurred over in Japan.

CHAIR NISHIKI: Mr. Moto.

MR. MOTO: Mr. Chairman, first, I -- I'm not sure
what the status of the Seibu Corporation is. I
am not sure if it's acting through a U.S.
corporation, which -- in other words, I am not
necessarily, don't necessarily --

COUNCILMEMBER JOHNSON: I don't either.

MR. MOTO: -- know if they are doing business here in
the United States through a U.S. corporation.

But regardless of how they have
incorporated and are transacting business, the
conditions really are conditions that relate to
the land and would bind anyone who has any
ownership interest with that property. The --

COUNCILMEMBER JOHNSON: So that what you are saying
is it's recorded with the Bureau of Conveyances;

therefore, it is not a real agreement between
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the landowner and the County of Maui? It's
simply an agreement that is between us and --

MR. MOTO: Well, yeah. 1It's called a unilateral
agreement because you don't have two parties
signing. It is not a bilateral agreement. You
don't --

COUNCILMEMBER JOHNSON: Right.

MR. MOTO: The County of Maui does not sign any
contract nor does any other party. It is sort
of like a self-declaration by the current
property owner that it will abide by certain
covenants and restrictions, and those -- by
recording it, they announce to the world their
intention. And the unilateral agreement, by its
own terms and by application of the County Code,
gives the County of Maui the ability to sue the
property owner or its -- or
successors-in-interest, should the property be
transferred at any time, to enforce the
provisions of the unilateral agreement.

COUNCILMEMBER JOHNSON: And because that's recorded
with the Bureau of Conveyances, that's where it
would be actually --

MR. MOTO: Or land court, whichever is the

appropriate forum.
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COUNCILMEMBER JOHNSON: Okay. So that would be,
regardless of who is the person, then, that
would be signing the agreement -- and there
isn't really any signatory to the agreement; is
that what you are saying?

MR. MOTO: Well, the -- the -- no one from it
County -- well, let me be careful.

Certainly the property owner signs the
unilateral agreement because it is their
declaration.

COUNCILMEMBER JOHNSON: Right.

MR. MOTO: I believe there might be a space for
County attorneys to sign off as having reviewed
it, as to form and legality. But technically,
the County does not sign an agreement creating a
bilateral contract.

And our -- our interest in enforcing the
agreement would exist regardless of who owns it.
We would pursue any party who has any interest
in the property in order to ensure its
enforcement.

COUNCILMEMBER JOHNSON: Okay. And I think that
hopefully that will satisfy the individual who
asked the question. Thank you.

CHAIR NISHIKI: Any other questions in regards to 227
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COUNCILMEMBER KANE: Delete. No objections to
deleting.

CHAIR NISHIKI: Any objections to deleting?

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR NISHIKI: Okay. We will delete Number 22.

That addresses Mr. Hokama's -- and I
thank you, Riki -- the changes and amendments to
the 22 conditions that we now updated placed on
by the State Land Use Commission.

Okay. Dain.

COUNCILMEMBER KANE: When it is appropriate for you
to recognize this, Mr. Chair, there are a few
new conditions that, again, was submitted as
part of your packet that I wanted the body to
consider.

And actually, the types of conditions
they are seem to be conditions that would come
at the end of all the other conditions because
they deal with -- as an example, one of them is
any conflicts, inconsistencies, or ambiguities
in the conditions listed herein shall be
resolved with the more specific conditions
prevailing over the more general conditions.
Things that --

CHAIR NISHIKI: Is that in your February 14th?
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COUNCILMEMBER KANE: Yeah, that February 1l4th. That
would be the first one that's on the list.

CHAIR NISHIKI: Okay. February 14, so we can at
least turn to it. And what page is it?

COUNCILMEMBER KANE: That's the first page, the cover
page, Mr. Chair.

CHAIR NISHIKI: Okay.

COUNCILMEMBER KANE: It's Number 1, it's read as I
read, and then there's a justification there.

CHAIR NISHIKI: Okay.

COUNCILMEMBER KANE: And bottom line, Mr. Chair, the
reason it's -- I am asking for the conditions,
because this would -- this would clarify how
possible conflicts are to be interpreted, and
that way the specific conditions would prevail
over the more general conditions if it's in the
same context -- the same content matter --
excuse me -- subject matter.

CHAIR NISHIKI: We can deal with this right now, and
at the end if there are any problems, then come
back to it. So let's start with your first one,
Dain.

COUNCILMEMBER KANE: Okay. So Mr. Chair, I will just
read again.

CHAIR NISHIKI: Yeah.

Ralph Rosenberg Court Reporters, Inc.
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condition to read as follows: "Any conflicts,

inconsistencies, or ambiguities in the

conditions listed herein shall be resolved with

the more specific conditions prevailing over the

more general conditions."
COUNCILMEMBER TAVARES: And no objections.
CHAIR NISHIKI: And the justification is below.

COUNCILMEMBER KANE: Yeah, and then I have the

justification below. And again, the bottom line

it's just to clarify how possible conflicts
would be interpreted.
CHAIR NISHIKI: Okay. Questions, comments from
Committee Members?
COUNCILMEMBER TAVARES: No objections, sir.
CHAIR NISHIKI: Planning Department.
MR. FOLEY: No objections.
CHAIR NISHIKI: Corporation Counsel.
MR. MOTO: The provision is fine, Mr. Chairman.
CHATR NISHIKI: Okay. Continue, Dain.
COUNCILMEMBER KANE: Thank you, Mr. Chair.

The next one is on the second page,

Number 2, and this is something that I talked to

your staff, and I think I was able to touch base

with some others. And this is the one,
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Mr. Chair, where we talked about, because in
Condition Numbers 10 and 11, which we went over
earlier this evening, at the end of each of
those specific conditions, there was a component
in there that read, "Any revisions or amendments
to these conditions shall require Council
approval by ordinance."

And so I was at first recommending this
to have it blanket all of it, all conditions.
However, I think we already have something in
the code that already does this, so this
wouldn't be necessary. So again, I am just -- I
wanted to clarify that that's not one that I

would ask for consideration at this point.

CHAIR NISHIKI: Okay.

COUNCILMEMBER KANE: The next one, Mr. Chair, is not

Number 3 but would be going down to Number 5, on
page 2. And which is also adding a new
condition, that would read as follows:
"Conditions shall be self-enforcing. Failure to
comply with any condition that may result in, A,
reversion of the property to its for former
classification; B, suspension of any permit
necessary for continuation or completion of the

project; and C, other remedies or sanctions as
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determined by the Council."

And Mr. Chair, this, I think as we have
discussed earlier and I believe Mr. Hokama
acknowledged earlier, that we are talking about
Section F of 19.50 -- 510.050, and that's the
one that reads, "Failure to fulfill any
conditions in the zone change within specified
time limitations may be grounds for enactment of
ordinances to restore the zoning in previous
zoning district or initiate a claim on the
bond."

So this was, again, something that was
initiated two years ago. So I am putting it on
the table. If it's necessary to, you know, to
look at, to -- to -- the justification 1is,

Mr. Chair, that this -- this could be a
reasonable means of ensuring that the conditions
are effectuated.

And there are -- there are a few things
that are currently lacking in the existing one
that could be considered for why this may be a
better way to approach it. And so I don't know
if the Members would be interested in hearing
that, but I will open it up for -- I'll yield

the floor, Mr. Chair.
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CHAIR NISHIKI: Okay. Comments from Members?
Planning Department.

MR. FOLEY: No comments.

CHAIR NISHIKI: Mr. Moto.

MR. MOTO: I just want to note that, as noted by
Councilmember Kane, that 19.510.050 does provide
for certain remedies in the event of failure
to -- to fulfill conditions in -- among which
are, for example, that the Director of Public
Works is required to enforce the provisions of
conditions when reviewing and approving permits,
certificates, plans, or any other matter which
requires his approval.

Therefore, in that light, when --
when -- in reviewing Mr. Kane's proposed
language, I assume that suspension of any permit
means that -- that the suspension -- it will be
done by the appropriate administrative agency.

I mention this just to point out that
the Council does not, itself, suspend or issue
the permits, and therefore, I don't interpret
this language to say that -- I mean, to suggest
otherwise.

And also, that the provision C, other

remedies or sanctions as determined by the
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Council, means those legislative measures that
are within the purview of the Council. Because
again, the Council would not be initiating those
other kinds of sanctions or remedies that would
be done by Public Works or Planning.

So my comments just go to how I would

interpret this should it ever be triggered.

CHAIR NISHIKI: Continue, Dain.

COUNCILMEMBER KANE: Thank you, Mr. Chair.

And just in the justification portion,
Mr. Chair and Members, as I stated earlier,
it -- the assurance of conditions being
effectuated -- and I am in concurrence with --
with Mr. Moto that the intention is not for us
to do the implement -- or the enforcement
components. That's administrative in function.

That the County elect to -- we will
retain its oversight to the developer's progress
and satisfying conditions. I did put in a
parenthesis there that I am separately proposing
a draft bill that would make similar conditions
part of all conditional zoning ordinances,
which, and I apologize, Mr. Chair, I am not
sure, but we do have something that either is

sitting in a Committee -- and I apologize, I
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don't know off the top of my head -- but I do
have a copy of something that we have drafted,
and I believe it has been. But if not, again,
that's something that we are working on
towards -- instead of just being for this
project, it would be for all. It would be
codified.

So that's something that if it's not --
if it's not there, we are going to make sure
that we follow up and get it into committee so
we can have a discussion for it to be a policy
igsue versus just a conditional issue.

CHAIR NISHIKI: Okay. Do we have that in Committee,
David?

MR. RAATZ: I am not aware of that, Mr. Chair. I was
just doing a quick search of our system --

COUNCILMEMBER KANE: Yeah.

MR. RAATZ: -- and I don't see an easy reference to
it, but we can check on that.

CHAIR NISHIKI: It's not important, but just if it
was there.

COUNCILMEMBER KANE: That was just taking the next
step, Mr. Chair.

CHAIR NISHIKI: Yeah. Okay. Any comments and --

COUNCILMEMBER KANE: Oh.
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apologize.

The reason why I am pointing this out
and I did point out that the way the condition
currently reads, first, if there is
noncompliance, there's no assurance currently
that the Council will be aware of such
noncompliance except for the fact that we just
recently adopted something that's going to have
that report, that annual report.

So that's why I am saying if we put this
on, I don't know if it's necessary now that we
looked at other components, but I will let the
body decide.

Second really is assuming that the
Planning Director is aware of such, the
noncompliance, this proposal assures that the
Council will have oversight. And then annual
reports are obviously necessary for oversight,
so -- If the annual report one that we recently
adopted is enough, then this one may not be
necessary. I am just saying, you know, if it's
an overkill, then the body can say it's

overkill. We can move on.
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by Mr. Moto, I would say if we are going to keep
it, to add on B, "suspension of any permit by
the appropriate agency," or say, "suspension by
the appropriate agency of any permit necessary
for continuation or completion of the project."
And then in C, put, "other legislative
remedies or sanctions as determined by the
Council." That way, at least it would be

incorporating the comments made by Mr. Moto.

VICE CHAIR HOKAMA: Chairman.
CHAIR NISHIKI: Riki.

VICE CHAIR HOKAMA: And again, you know, I am aware

that Mr. Kane did this a few years ago. At this
point, I would -- I would use his term,
overkill. One, if our departments, whether they
be Public Works, Planning Department, Parks, but
whoever is approving a permit, I am expecting
our people to ensure that there is compliance on
what was applied for and what will be viewed by
our inspectors.

So as -- if the concern is part of the
dust upon the grading permit, the Director of

Public Works can file a cease and desist order
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immediately if there is not compliance to -- not
only the condition of the zoning language itself
but any other existing applicable administrative
rules that we may not be listing, the director
can already impose administrative sanctions.

And so that's my opinion, Chairman.

CHAIR NISHIKI: Mr. Moto.

MR. MOTO: Well, it's -- it's really the call of the
Committee. If, I mean, it -- it doesn't hurt to
have it in there. To be -- to be sure, a lot of

what is said in here would be true even if we
didn't put it in. It just really depends on how
explicit you want to be for purposes of this

particular zoning bill.

CHAIR NISHIKI: Continue, Dain.

COUNCILMEMBER KANE: Yeah, I am willing to withdraw,

Mr. Chair. I know -- I know, you know, it's
been a long day, and I can always pull this out
and then if -- once my staff and I regroup and
look at it, if it's something that we think
should be considered, you know, with -- you
know, we think it needs it, we can bring it back
and continue to look at it. Because it's not
going to be something that if this thing moves

forward, this whole issue moves forward, then we

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-2596



o U W N R

~J

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PLU 03/12/04 271

can always look at it another time. Because it
will be nonsubstantive in nature. So it's --
again, it's just a reporting issue and
compliance issue.

So without objection, I will just pull
it off the table and we can move on to something
else.

CHAIR NISHIKI: Okay. Any others?

VICE CHAIR HOKAMA: Chairman, last comment, please.
Rgal quick.

CHAIR NISHIKI: Riki, go ahead.

VICE CHAIR HOKAMA: I would hope Mr. Kane would
continue to move it forward as part of a general
review and possible revision to the Title 19
under conditional zoning, so it would apply to
all --

COUNCILMEMBER KANE: That may be the bypass.

I agree, Mr. Chair.

Like I said, I have something drafted
already, so we will go ahead and move forward
with submittal of that, and we will deal with it
on the -- on the code and amending of the code.
Thank you.

CHAIR NISHIKI: Okay. Members, it's the 9:10. 1It's
been 11 hours. I think I have checked with most
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of you. Monday, nine o'clock, is when I would
hope to continue this and recess this meeting
until nine o'clock. Monday, Council chambers.
Any objections?

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR NISHIKI: Mr. Molina.

COUNCILMEMBER MOLINA: Chairman, Monday is the budget
presentation. Do you know what -- what time
will that occur?

COUNCILMEMBER TAVARES: What?

COUNCILMEMBER MOLINA: The budget presentation from
the Mayor.

COUNCILMEMBER TAVARES: Press conference nine
o'clock.

CHAIR NISHIKI: Press conference upstairs.

COUNCILMEMBER KANE: Yeah, they canceled using the
chamber and they've moved it up into the ninth
floor, and I believe it is at nine o'clock. But
that's a press release, and then the formal
handing, and you know.

CHAIR NISHIKI: That's something that some of you
will be attending, I guess?

COUNCILMEMBER MOLINA: I am just inquiring because I
guess traditionally, the budget is handed to the

Budget Chairman, so -- just thought I would
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inquire.

CHAIR NISHIKI: Riki, are you going to be the
recipient, are you planning -- the Chair would
gladly move it to 9:30, if that provides a
safety valve.

COUNCILMEMBER TAVARES: 9:307?

CHAIR NISHIKI: Yes. Mr. Hokama?

VICE CHAIR HOKAMA: 9:30. Let's get cracking.

CHAIR NISHIKI: Okay. So we will -- we will recess
this meeting until March 15th, 9:30. Any
comments? Charmaine.

COUNCILMEMBER TAVARES: Mr. Chair, before we recess,
I would like to pass out or have passed out
another condition that I -- that I would like to
expand one of my other conditions that we
haven't talked about yet, and that's on energy
efficiency in this project. So if I could pass
it out so Members could review it between now
and Monday, that would be helpful so I don't
spring it on anybody.

CHAIR NISHIKI: Okay. And we appreciate that. If no
objections, meeting is recessed until Monday,
9:30, March 15th, Council chambers. Meeting in
recess. Thank you. (Gavel.)

RECESS: 9:13 p.m.
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I, CHARI L. POSSELL, Notary Public, State
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That the proceedings were taken down by me
in machine shorthand and were thereafter reduced to
typewriting under\my supervision; that the foregoing
represents, to the best of my ability, a true and
correct transcript of the proceedings had in the
foregoing matter.

I further certify that I am not attorney
for any of the parties hereto, nor in any way
concerned with the cause.

DATED this 6th day of April, 2004, in

Honolulu, Hawaii.
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